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PREFACE

How do educational leaders respond to the legal challenges facing their organizations in a highly
litigious society? How do they ensure that their organizations are achieving their mission with-
out unduly restricting the constitutional rights and personal freedoms of their students and staff?
How do leaders know when they are operating within the law? How can they build and foster an
organizational culture that places high value on the personal rights and uniqueness of each indi-
vidual? These are issues this book addresses. The courts expect educational leaders to possess
the necessary knowledge and skill that will enable them to meet legal challenges that impact
their organizations.

School Law and the Public Schools: A Practical Guide for Educational Leaders, Sixth Edi-
tion, is based on the premise that educational leaders and policy makers must be knowledgeable of
the law that governs the operation and conduct of their organizations as they face a highly litigious
society. Increasingly, educational leaders need to exercise discretion in making sound and legally
defensible decisions that affect students and school personnel under their authority. They need to
guide the development and execution of sound and well-developed policies, rules, and regulations
governing many aspects of their operation. Educational leaders must ensure that they possess the
legal knowledge necessary to accomplish these important administrative tasks successfully.

NEW TO THIS EDITION

The basic intent of this sixth edition is to better equip educational leaders and policy makers with
relevant and timely information that will assist them in meeting legal challenges while minimizing
legal exposure as they execute their defined duties and responsibilities in a highly litigious envi-
ronment. The goal of the sixth edition is to provide comprehensive and practical information
regarding relevant and emerging contemporary issues that impact the organization and administra-
tion of public schools. An additional goal is to better prepare educators at all levels to perform their
professional duties within the boundaries of the U.S. Constitution, statutory law, case law, and
school district policies. Information included in this edition will focus on practices that are legally
defensible as well as those that are not. Knowledge of existing and emerging legal issues will
enable educational leaders to exercise discretion in addressing the myriad legal issues they face on
a daily basis. Increasingly, school leaders are expected to operate within the context of well-defined
policies, rules, and regulations governing all aspect of their organizations. This edition will ensure
that they possess the legal knowledge necessary to accomplish their essential administrative tasks
successfully. The sixth edition includes the following additions and revisions:

* New addition to chapter on legal framework to include searching case law and the trial
process
* Guidance in identifying and researching cases and a visual depiction of how the trial
process works

» Revised chapter on religion includes a discussion of prayer at legislative meetings, reli-
gious banners at football games, and legislation on acknowledging Christmas in schools
¢ Includes an in-depth discussion of all issues relating to the Exercise Clause of the First
Amendment

e Search and Social Media
* Provides guidance regarding the extent to which school personnel may or may not search
cell phones of students in public schools

» Use of electronic devices by students and teachers
* Provides guidance regarding academic advantages of electronic devices in the class-
room for instructional purposes

Xix



XX

Preface

Procedures for Evaluating Threats
* Includes steps that should be taken to properly assess and respond to threats in schools

Legal Liability and Hazing

Zero Tolerance and Due Process
* Discusses the issue regarding the fairness of zero tolerance policies in the context of
Fourteenth Amendment applications

English Language Learners and Special Education
» Examines the issues surrounding misclassification of English learners into special edu-
cation based on English language deficiencies

Multitiered System of Support
* Discusses the tiered learning system as a mechanism to improve learning outcomes for
all students including students with special needs

Liability at Bus Stops
* Discusses the legal limits of school or district liability regarding student activities at bus stops

School Liability and Technology Use by Students
* Provides guidance for school personnel regarding potential liability for negligence in
failing to monitor how students use technology in schools

Digitizing Student Records
* Discusses advantages and precautions that should be exercised by school personnel
regarding digitization of student records and student privacy issues

Student Complaints and FERPA
* Discusses the extent to which students are covered under FERPA when they register
complaints regarding their teachers

Teachers’ Use of Facebook and Other Social Media
* Discusses the dangers associated with teachers’ use of Facebook and other social media
and the inherent problems associated with communicating with students

Transgender Teachers
* Discusses the rights afforded transgender teachers and how they should be treated in
schools

Unwed Pregnant Teachers
 Discusses the rights of pregnant teachers and the privileges they should be afforded in
schools

Genetic Information Discrimination Act

* Defines actions that are discriminatory with respect to requesting or requiring disclosure
of genetic information regarding a prospective employee or his/her family members
when rendering an employment decision

Vague Interviews
¢ Provides guidance regarding the appropriateness or inappropriateness of certain inquir-
ies during the interview process

Retention of Personnel Data
* Provides insight relative to the length of time in which certain personnel records should
be maintained for legal purposes

School Leader Evaluation
¢ Provides guidance with respect to factors that might be considered in assessing leader-
ship effectiveness

Teaching Evaluation
* Provides information regarding myriad factors to be considered in assessing teacher
effectiveness



e Documentation of Teacher Performance
* Discusses methods of recording vital information regarding teaching performance as a
means of assisting teachers in improving performance

e Insubordination Steps
» Provides a systematic and legally defensible process for determining whether a teacher’s
conduct constitutes insubordination.

e Documentation of Teacher Misconduct
* Discusses legal steps that should be considered in determining teacher misconduct

e McKinney-Vento Homeless Assistance Act
» Provides guidance regarding the liberty interests of homeless students to attend public
schools and the support systems that are required to ensure that they are provided an
opportunity to succeed.

e Common Core Standards
¢ Provides an overview of Common Core Standards to include objectives, outcomes, and
opposition regarding these standards

This book is organized and written in a style that facilitates ease of reading even for indi-
viduals who have little or no legal background. Significant court cases are carefully selected to
address issues that are most relevant to effective practice. The text begins with an in-depth
focused discussion of the development of the U.S. Constitution and major legal issues, followed
by relevant constitutional, statutory, and case law. Legal citations are used to support and
enhance the discussion of these issues, and a section on searching case law and the trial process
also is included. Legal references supporting the topics under discussion are found on each
page, thus enabling the reader to easily ascertain the legal sources of authority related to those
particular topics.

One unique and salient feature of this text is its focus on the development of adminis-
trative guides that relate to major issues discussed in each chapter. These guides provide
leaders with information pertinent to directing their day-to-day decisions and actions as they
encounter a wide array of legal challenges within their organizations. No attempt was made
to review or include a significant number of state statutes or interpretations because varia-
tions are numerous from state to state. The primary focus of this text involves legal sources
or developments that have significant implications for effective educational leadership
throughout public schools in the United States. A significant component of the book is the
inclusion of case studies at the end of each chapter that provide meaningful application
exercises for educational leaders, thus allowing them to make sound and legally defensible
decisions.

The book concludes with appendices that include selected amendments of the U.S. Consti-
tution, as well as an expanded glossary of important legal terms to assist the reader and provide
relevance to the body of the text. School Law and the Public Schools, Sixth Edition, provides a
practical and useful resource guide for educational leaders and is aimed at increasing their
knowledge and awareness of the complex legal issues that impact their organizations. It will
enable them to more effectively perform their legal duties and meet the requirements of reasona-
bleness as they move their organization toward their mission.

The Instructor’s Manual with Test Items is available online to adopters. Please contact
your local Pearson representative for access.

ACKNOWLEDGMENTS

I would like to express my heartfelt appreciation to my administrative assistant, Carol Brown,
for the countless hours spent preparing this document. Her energy, enthusiasm, encouragement,
and support far exceeded my expectations. For her untiring efforts, I am eternally grateful.

Preface

XXi



xxii

Preface

I would also like to express my appreciation to my wife, Lorene, and my children,
Kimberly, Jarvis, and Nathalie, for their love, support, and encouragement during the writing
of this text. Their support provided me inspiration to persevere through the completion of
this project.

I express gratitude to my daughter, Nathalie, an attorney, for her editorial research and
technical assistance, which aided me greatly in the production of this book.

I would also like to thank the following reviewers for their time and input:

Brett Geier, University of South Florida; Susan Sostak, Loyola University Chicago; Joe
Flora, University of South Carolina; Terry McDaniel, Indiana State University, and Richard
“Kent” Murray, The Citadel.

Last, I express appreciation to my administrative team, friends, and colleagues for their
support and encouragement during the writing of this sixth edition.

To my staff, colleagues, and family, I am immensely grateful.

—N.L.E.



Chapter 1

Legal Framework Affecting
Public Schools

SOURCES OF LAW

Public schools as governmental agencies must operate within the boundaries of law at the local,
state, and federal levels. Therefore, school personnel are expected to perform their prescribed
duties within a framework of law. A number of legal sources affect the administration and oper-
ation of schools.

Bill of Rights and the Fourteenth Amendment

The Bill of Rights represents the primary source of individual rights and freedoms under the U.S.
Constitution. The first ten amendments to the Constitution are viewed as fundamental liberties of
free people because they place restrictions on the government’s powers to intrude on the funda-
mental rights of all citizens. These restrictions simply mean that the government cannot exercise
certain powers in relationship to free people. For example, the government cannot pass laws
prohibiting the freedom of speech. Consequently, citizens may speak freely within the bounda-
ries of the Constitution without undue interference by the government. At its inception, the Bill
of Rights limited only the federal government’s powers and not those of state government, which
meant that each state relied on its own bill of rights to limit state powers.

However, this changed with the adoption in 1868 of the Fourteenth Amendment, which
guarantees that due process of law and fundamental fairness are applied to the states. The Four-
teenth Amendment stipulates, “No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any State deprive any person
of life, liberty, or property, without due process of law; nor deny to any person within its juris-
diction the equal protection of the laws.” Fourteenth Amendment provisions are considered fed-
eral law and are enforced by state or federal courts operating within their proper jurisdictions.

Before the adoption of the Fourteenth Amendment, very few controls were placed on state
governments if they failed to abide by their own bills of rights. Relief could be sought only in the
state courts without any certainty that these courts would enforce their own states’ bills of rights.
Federal courts had no authority to enforce a state bill of rights that was solely under the jurisdic-
tion of state courts. By virtue of the Fourteenth Amendment, that authority is now vested in the
federal courts.

Along with due process and equal protection provisions, the most formidable freedoms
contained in the Bill of Rights include freedom of speech, press, assembly, and religion as well
as freedom from unreasonable searches and protection against self-incrimination. Thus, the first
ten amendments now apply to encroachment by state government. Because public schools are

1



Chapter 1 » Legal Framework Affecting Public Schools

agents of the state, they are subject to the provisions of the Bill of Rights, which means that
school officials must recognize and respect the constitutional rights of students and school per-
sonnel. Failure to do so will result in infringement of constitutionally protected rights and
possible legal challenges through the courts.

The Federal Constitution

The Constitution of the United States is the basic law of the land. It provides a framework of law
in which orderly governmental processes operate. The Constitution thus becomes the primary
source of law. All statutes enacted at the federal, state, and local levels as well as state constitu-
tions, local regulations, and ordinances are subordinate to the Constitution.

The U.S. Constitution is distinguishable in its provision to protect the fundamental rights
of all citizens of the United States. Inherent among these rights are those involving personal,
property, and political freedoms. Although the Constitution does not make reference to educa-
tion, it impacts the operation and management of schools, particularly with respect to amend-
ments, which protect the individual rights of students, faculty, and staff.

One salient feature of the Constitution is the provision that calls for the separation of pow-
ers involving the executive, judicial, and legislative branches of government. The precept of
separated powers provides each branch with the proper checks and balances on the powers of
other branches.

Key Amendments

Several amendments to the U.S. Constitution have a direct bearing on the operation of public
schools, namely the following:

The First Amendment addresses basic personal freedoms of students and school person-
nel involving speech, press, assembly, and religion.

The Fourth Amendment addresses rights to privacy and protects students and school
personnel from unreasonable intrusion into their person or property.

The Fifth Amendment provides protection against self-incrimination in cases when the
individual’s life, liberty, or property is in jeopardy.

The Eighth Amendment does not directly apply to school discipline but has been
referenced by parents and students in cases involving corporal punishment where there is an
allegation of cruel and unusual punishment by school personnel. The intent of the Eighth
Amendment is to protect individuals against cruel and unusual punishment involving those who
have committed criminal offenses.

The Tenth Amendment reserves education as a state function, thus placing the primary
responsibility for public schools on individual states.

The Fourteenth Amendment addresses the due process rights of students and school per-
sonnel to ensure that equal protection under the laws and fundamental fairness occur in matters
involving deprivation of liberty and property.

State Constitutions

Based on the Tenth Amendment to the U.S. Constitution, powers not delegated to the United
States by the Constitution, nor prohibited by it to the states, are reserved to the states respec-
tively. Because education is not mentioned in the Tenth Amendment, it is left to states to control.
Therefore, state constitutions represent the basic source of law for individual states and generally
require legislative bodies to perform various functions, including establishing systems of public
education. They prescribe funding and operational schemes for public schools. State constitu-
tions also restrict the powers that legislative bodies may exercise.

State constitutions often address the same subject matter found in the U.S. Constitution,
such as due process, individual rights and freedoms, and separation of church and state. State
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constitutions may exceed coverage granted by the U.S. Constitution but may not fail to meet the
basic requirements of the Constitution or contradict it in any manner. Thus, a state statute may be
in direct conflict with both federal and state constitutions or may violate one and be in compli-
ance with the other. In all cases, federal and state constitutions prevail.

Statutes

Statutes represent acts of the legislative branch of government. The word statute is derived from
the Latin term statutum, meaning “it is decided.” Statutes are the most abundant source of law
affecting public schools. School district policy, rules, and regulations generally are based on
statutory law. Because education is considered a state function by virtue of the Tenth Amendment,
courts tend to support the view that state legislatures should exercise power over public schools.
It is only when statutes conflict with the U.S. Constitution, federal law, or state constitutions that
a challenge is brought to the courts. In short, statutes are always subject to review by the judicial
branch of government to determine their constitutionality. Statutes represent the most effective
means of developing new law or changing old laws.

State legislators grant local school boards the authority to adopt and enforce reasonable
rules and regulations necessary for the operation and management of schools. When challenged,
school officials must be able to demonstrate that a legitimate state interest is met by enforcing a
particular rule or regulation, especially in cases where individual freedoms are restricted.

Court or Case Law

Case law is generally reflected in judge-made or common law, as distinguished from statutory
law. Common law consists of the judgments, opinions, and decisions of courts adopting and
enforcing preceding usages and customs. Frequently, case law relies on past court decisions,
which are called precedents. This practice is derived from the rule of law known as stare decisis,
a Latin term meaning “let the decision stand.” This doctrine requires courts to observe legal
precedents established in previous cases in the same jurisdictions in making future decisions
involving the same or similar subject matter and factual circumstances. Although courts gener-
ally rely on precedent, they are not absolutely bound by it in rendering a decision. Factual
circumstances may be sufficiently different to warrant a different decision, even when the sub-
ject matter is similar. Moreover, the rationale used in reaching the decision may not be viewed as
applicable to the particular case under review. Federal courts, in their rulings, have contributed
to a significant body of case law, which affects the development of educational policies govern-
ing the administration and operation of public schools.

Case law is sometimes viewed as unsettled law because occasionally courts render
conflicting rulings within their jurisdictions. Thus, a ruling by a federal, district, or appellate
court only affects educational policymakers in that particular jurisdiction. Consequently, what is
actually practiced, accepted, and enforced varies by time and place regardless of precedent. For
example, if a Florida court sets a precedent, schools in Connecticut are not bound by the decision
because they are not located in the same jurisdiction. The U.S. Supreme Court is the single court
whose decisions affect the organization and administration of public schools across the nation.
Even so, in many instances state and federal appellate decisions are not followed due, in large
measure, to the fact that the Supreme Court has no ability to hear every conceivable issue relat-
ing to schools.

Researching Case Law

A case is a written decision issued by a court.! Federal and state courts publish their decisions in
reporters. These reporters are organized chronologically. This system provides a methodology to
research case law relevant to student conduct as well as permissible teacher and administrative
action. The most effective means of understanding the context of a case and its application is to
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read the case in its entirety. The facts and the holding (the court’s decision) of the case provide
key information that will be helpful in understanding the genesis of the law in a particular area.
There are free legal research sites such as Lexis-Nexis, Westlaw, and FindLaw. Each of
these sites provides an opportunity to conduct case research by citation, case name, and subject
matter. These sites typically provide access to post-1990 court opinions with the exception of
United States Supreme Court opinions, which typically are accessible to the public. Access to any
case law prior to this time may require a paid membership. Access to these sites provides an oppor-
tunity to read and gain a better understanding of the law on any particular subject matter of interest.

LOCATING A CASE BY CITATION. New Jersey v. TLO will be used as an example in the following
discussion to illustrate how to conduct case research.
A standard three-part citation indicates where to find the case:

Volume Number Reporter Page Number
469 [N 325

Simply entering this citation into a search box will enable the researcher to easily locate any case
that is being researched. Another research option is locating the case style (name of court, case
number, and names of plaintiffs and defendants) or case name.

FINDING A CASE BY CASE NAME. Enter in the find by name or case name search box:
New Jersey v. TLO

Case names are organized by party names. The plaintiff is listed first and the defendant second.
Entering the style or name of a case will also facilitate the location of the case desired.

LOCATING A CASE BY TOPIC. The New Jersey v. TLO decision centered on searches in public
schools. Because this is a Supreme Court decision, a simple word search of “public school
searches and United States Supreme Court” will reveal the decisions of the Supreme Court relat-
ing to public school searches.

State Agencies

State legislatures in virtually all states have created administrative agencies to execute various
laws and policies governing public schools. One of these agencies typically includes state boards
of education. The legislature generally prescribes the duties and scope of authority delegated to
state boards. Members of each state board of education are either appointed by the governor or
elected by popular vote by citizens within the state. Conflicts frequently arise with state boards
of education based on the separation of the executive, legislative, and judicial branches of gov-
ernment. The legislature is prohibited from delegating its powers to an administrative agency.

For example, the legislature in the state of Illinois commanded the superintendent of pub-
lic instruction to prepare specifications for minimum requirements to conserve the health and
safety of students. The specifications developed by the superintendent of instruction were chal-
lenged by the board of education under a claim that they were unconstitutional. The board sought
injunctive relief against their enforcement. The circuit court granted relief. The superintendent
appealed the decision. The Supreme Court of Illinois held that the statute was a proper delega-
tion of administrative authority to the superintendent. However, the superintendent’s specifica-
tions, which preempted the entire field of school safety and purported to strike down all local
codes and ordinances relating to school safety, were invalid. Only the legislature had the power
to preempt local codes and ordinances regarding school safety.

STATE BOARDS OF EDUCATION. The state board of education may exercise broad or limited
powers, based on legislative authorization. Public schools generally are placed under the control
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of the state board of education. In this capacity, the state board of education determines, to some
degree, the direction of education in its state and also functions as a planning and evaluative
body that functions immediately below the legislature. Through delegated power, the board may
develop policies covering an array of legal issues such as, among others, health and safety, min-
imum requirements for teacher licensure, graduation requirements for students, rights of students
with disabilities, and student disciplinary practices. The courts generally recognize the board’s
authority based on state statute to regulate student and school personnel conduct as long as its
actions are not arbitrary or capricious.

In general, most state boards have six legal powers in common. They (1) establish certifi-
cation standards for teachers and administrators, (2) establish high school graduation require-
ments, (3) establish state testing programs, (4) establish standards for accreditation of school
districts and teacher and administrator preparation programs, (5) review and approve the budget
of the state education agency, and (6) develop rules and regulations for the administration of
state programs.”

State boards of education may not abrogate responsibilities delegated to them by state
statutes. The courts are reluctant to impose their judgment regarding decisions that are made
within the state board of education’s designated authority unless there is evidence of arbitrary
and capricious acts or a violation of an individual’s constitutional rights. In such cases, the
courts will intervene to determine whether the evidence supports constitutional violations. In
reviewing the action of an administrative board, one court has held that it will go no further
than to determine (1) whether the board acted within its jurisdiction, (2) whether it acted
according to law, (3) whether its action was arbitrary, oppressive, or unreasonable and repre-
sented its will rather than its judgment, and (4) whether the evidence was such that it might
reasonably make the order or determination in question.2

In addition to state boards of education, each state has a state department of education,
which is headed by a state superintendent or chief state school officer (CSSO). State departments
are the professional arm of the CSSO. These departments consist of specialists in virtually all areas
relating to education. They provide consultation and advice to local school districts, the state
board, and the CSSO. State departments generally are depositories for massive amounts of research
data and strategic reports collected from local school districts. Much of these data consists of
reports necessary to ensure that the state is in compliance with federal and state mandates and to
facilitate education planning at the state and local levels. Among other duties, the state department
of education conducts research on school practices, develops short- and long-term plans for educa-
tional outcomes, enforces state and federal law, evaluates districts for accreditation, evaluates
statewide testing programs, and monitors compliance of state-approved curriculum.

Local School Boards

Local school boards impact education policy and the administration of public schools. The
school board exercises general supervision over the schools within its district. However, its
broader role involves the formulation of school district policy. Consequently, it is viewed as a
policy-making body. School district policy is generally based on state statute. If consistent with
state and federal laws, state and federal constitutions, and court rulings, school district policies
are considered to be legally enforceable.

The local school board has a responsibility to formulate a vision that defines the future it
envisions for the district. Certain goals, objectives, and measurable outcomes may be included as
integral components of the board’s vision.

The vision of the school district is closely aligned with the district’s mission. The mission
generally defines the basic purpose of the district and the core values embraced by the district as

*Reprinted with permission from 2009 Education Commission of the States, “Equipping Leaders, Advancing Ideas,” 700
Broadway, #1200, Denver, CO 80203-3460.
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it moves toward achieving its mission. Virtually all districts have formulated standards of per-
formance for both students and teachers that in general are closely aligned with state standards
related to No Child Left Behind provisions. Certain performance measures are established to
determine the extent to which specified standards are met. The board has a leading responsibility
for formulating goals that contribute to student achievement and continuous improvement of all
educational programs. The board typically functions as the appellate body involving faculty,
staff, and students when legal issues emerge involving recommended sanctions such as suspen-
sions, expulsions, and dismissal.

The board is responsible for the formulation of policies, rules, and regulations that provide
direction for the administration and operation of schools. The board is viewed as a corporate
body. Therefore, individual board members have no power beyond the power that is granted to
the full board by the legislature. Consequently, individual school board members are not free to
formulate policy or to act independently of the board as a whole. School board members are
considered public school officers and are granted powers by the legislature that are essential to
the execution of their duties and responsibilities. The board is typically advised by its attorney
and strives to act within legal boundaries established by the U.S. Constitution, state constitu-
tions, state and federal statutes, and relevant court decisions affecting the school district.

The size of school boards varies and is generally determined by state statute. The number
of school board members is typically odd to prevent a pattern of tie votes. Board members are
either appointed or elected. School boards generally consist of five to seven members, although
some districts may have fewer than five or more than seven.

One very significant duty of the school board involves the selection of its superintendent,
unless the board operates in one of the few states where the superintendent is elected by citizens
within the district. The relationship between the superintendent and the school board is best
described as a legislative—executive one within which the board formulates policy and the super-
intendent executes policy. The board delegates certain duties and responsibilities and holds the
superintendent accountable for performing them. The board evaluates the effectiveness of its
policies and may revise or delete existing policies or formulate new ones based on district needs.

The board also adopts an annual budget covering personnel, instruction, student services,
transportation, facilities, equipment, and materials needed to meet desired educational outcomes.
Professional and support personnel are employed by the board based on the superintendent’s rec-
ommendation. If the board has defensible grounds, it has the latitude to accept or reject personnel
recommendations. Terms and conditions, salary schedules, and overall staffing and evaluation
policies are determined by the board.

Because the board is accountable to the public, it is expected to operate in an open and
transparent manner. Thus, school board meetings are viewed as open meetings, as virtually all
states have enacted “sunshine laws” that allow citizens to attend open meetings and be informed
of actions taken by the board. Citizens may request an opportunity to be included on the board’s
agenda during a regular board meeting in order to speak on issues that are of concern to them-
selves or the community at large. Citizens may also access school board minutes because they
are considered public records.

School boards may hold executive sessions to discuss sensitive matters such as employee
discipline, contract issues, or attorney—board consultation. Only board members may attend
these meetings. The intent of these meetings is to protect the confidentiality of sensitive informa-
tion or potentially damaging information that may injure a person’s good name or reputation.
Consequently, all items discussed during executive sessions are confidential and should not be
divulged by board members.

School boards are expected to be accountable to the general public and specifically to their
communities for what occurs in the district regarding school safety, student achievement, teach-
ing performance, financial management, and other areas of importance. In recent years, the No
Child Left Behind Act has changed the culture of schools through the enactment of initiatives
aimed at an assessment of year-to-year student progress based on statewide assessment measures.
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The school board has a leading responsibility for establishing high quality standards and
system priorities centered on enhancing student achievement. Not only is it expected to establish
high-quality performance standards, but it also has a responsibility to create an environment and
climate within which excellent teaching and learning occur. Therefore, the board must ensure to
the greatest degree possible that proper resources are provided to achieve desired district out-
comes and that funds are administered responsibly.

SCHOOL BOARD POLICIES. School board policies represent a basic source of law for school per-
sonnel as reflected in the rules and regulations governing the total operation of schools. School
board policies are legally defensible as long as they do not conflict with the federal or state con-
stitutions, federal or state statutes, or case law. Once these legal requirements are met, the school
board as the delegated policy-making body at the local level may not violate its own policies. A
school board is legally required to adhere to its own policies. Failure to do so may result in legal
challenges by those adversely affected by the board’s actions.

THE U.S. SYSTEM OF COURTS

The judicial system consists of federal and state courts. The organization of the courts at both
levels is essentially the same: trial courts, intermediate courts of appeal, and the highest court,
which is the U.S. Supreme Court. State constitutions usually prescribe the powers of state courts
as well as their jurisdiction. Irrespective of the level, courts are limited only to cases or legal
conflicts presented to them for resolution. Courts cannot take it upon themselves to decide on the
constitutionality of a statute or a policy unless a suit is brought challenging the legality of that
particular statute or policy.

The courts usually perform three types of judicial functions when they are called on to act.
They (1) settle controversies through applying basic principles of law to specific factual circum-
stances, (2) interpret legislative enactments, and (3) determine the constitutionality of legislative
or administrative mandates. When applying principles of law to specific situations, the courts
may find that principles of law are vague or ambiguous. In such cases, the courts must rely on
legal precedent for direction.

In interpreting statutes, the courts, through their analogies and rulings, may actually affect
the definition of the legislation by assigning meaning to it. When determining the constitutional-
ity of statutes, courts make the presumption that such statutes are constitutional. Consequently,
those who challenge the legality of the statute must assume the burden of proof to demonstrate
otherwise. The Supreme Court in Florida addressed this issue as follows:

We have held that legislative acts carry such a strong presumption of validity that they should
be held constitutional if there is any reasonable theory to that end....Moreover, unconstitu-
tionality must appear beyond all reasonable doubt before an act is condemned....If a statute
can be interpreted in two different ways, one by which it will be constitutional, courts will
adopt the constitutional interpretation.’

Federal Courts

Federal courts typically deal with cases involving federal or constitutional issues (“federal ques-
tions”) or cases in which the parties are residents of different states (“diversity of citizenship”).
The federal court system includes district courts, appellate courts, and the Supreme Court.
There are ninety-five federal district courts in the United States. At least one federal court is
found in each state; larger states, such as New York and California, have as many as four. Fed-
eral courts usually hear cases between citizens of different states and cases involving litigation
of federal statutes.

Federal appellate courts are represented by circuit courts of appeal. The thirteen federal
circuit courts include eleven with geographic jurisdiction over a number of states and territories,
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one for the District of Columbia, and one involving three specialized federal courts. Table 1.1
and Figure 1.1 identify the geographic areas associated with each circuit.

Many judges sit on the various courts of appeals; for example, the Sixth Circuit Court of
Appeals has fourteen judges and eight “senior” judges available to sit in panels of three judges.
The primary function of the appellate court is to review the proceedings of lower courts to deter-
mine whether errors of law (as opposed to facts) were committed, such as procedural irregulari-
ties, constitutional misinterpretations, or inappropriate application of rules of evidence. Panels of

1. ILRWE Jurisdiction of Federal Circuit Courts of Appeal

Circuit Jurisdiction

Tst Maine, Massachusetts, New Hampshire, Puerto Rico, Rhode Island

2nd Connecticut, New York, Vermont

3rd Delaware, New Jersey, Pennsylvania, Virgin Islands

4th Maryland, North Carolina, South Carolina, Virginia, West Virginia

5th Louisiana, Mississippi, Texas

6th Kentucky, Ohio, Michigan, Tennessee

7th lllinois, Indiana, Wisconsin

8th Arkansas, lowa, Minnesota, Missouri, Nebraska, North Dakota, South Dakota

9th Alaska, Arizona, California, Guam, Hawaii, Idaho, Montana, Nevada, Northern Mariana
Islands, Oregon, Washington

10th Colorado, Kansas, New Mexico, Oklahoma, Utah, Wyoming

11th Alabama, Florida, Georgia

DC Washington, DC

Federal Washington, DC (specialized courts)

Source: Administrative Office of the U.S. Courts. (n.d.). Court Locator. USCourts.gov. Retrieved September 14,
2010, from http://www.uscourts.gov/courtlinks

D.C.Circuit
Federal Circuit

“
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FIGURE 1.1 U.S. Courts: The Federal Judiciary

SOURCE: Administrative Office of the U.S. Courts. (n.d.). Court Locator. USCourts.gov. Retrieved
September 14, 2010, from http://www.uscourts.gov/courtlinks
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judges for appellate courts hear oral arguments from the appellant and the appellee, examine
written arguments, vote, and render a ruling. The appellate court may also, based on its finding,
remand the case to be retried by the lower court.

State Courts

State courts are the part of each state’s judicial system with the responsibility of hearing cases
involving issues related to state constitutional law, state statutes, and common law. Many
education cases are heard in state courts because they do not involve a federal question. The
structure of state courts is similar to those found in the federal courts: courts of general juris-
diction, courts of special jurisdiction, courts of limited jurisdiction, and appellate courts.
The names of these courts vary among the fifty states, but all states have at least three to four
tiers of courts.

State statutes generally prescribe the types of cases that must be heard by the various courts
within a state. Discretionary jurisdiction involves cases in which a party files a petition to the
state supreme court seeking redress. It is then left to the court to use its discretion (or discretionary
power) in deciding to accept or reject the case. It is important to understand that state courts play
a vital role in addressing many issues involving the administration of public schools.

COURTS OF GENERAL JURISDICTION. Courts of general jurisdiction are often referred to as dis-
trict or circuit courts. Their jurisdiction covers most cases except those held for special courts. In
many instances, decisions of these courts may be appealed to intermediate appellate courts or
even to the state supreme court. Areas adjudicated by these courts include civil, criminal, traffic,
and juvenile issues.

COURTS OF SPECIAL JURISDICTION. Courts of special jurisdiction hear legal disputes on special
matters. They are generally referred to as trial courts with limited jurisdiction and may be called
municipal, justice of the peace, probate, small claims, or traffic court.

INTERMEDIATE APPELLATE COURTS. Intermediate appellate courts have emerged over the
past three decades to hear appeals from trial courts or certain state agencies. Their primary
role involves reviewing proceedings from trial courts to determine whether substantive or
procedural errors occurred in applying the law. In a sense, their duties are similar to those of
the highest court within the state; however, the primary difference between the two courts is
discretion: The intermediate court has less discretion in accepting cases than does the high-
est or state supreme court. Many, but not all, of the cases heard by the intermediate courts
are mandatory.

APPELLATE COURTS. Appellate courts represent the highest courts within the state. They are
considered courts of last resort. In forty-four states, these are referred to as the state supreme
courts. These courts have some discretion in accepting cases, but they must hear mandatory
cases based on appeal and decide on the merits of each.

See Figure 1.2, which depicts the progression of a case through the U.S. court system.

THE TRIAL PROCESS. There are five essential stages to a trial. These stages are as follows:

Pleadings stage involves a complaint filed by the plaintiff and an answer to the complaint
by the defendant. The defendant may also file a motion rather than an answer requesting that
the court dismiss the case, or may require the plaintiff to further clarify the intent of the case.

Pre-trial stage is designed to seek resolution of issues that can be resolved prior to the
trial. Issues are identified that are in dispute and must be resolved at trial versus issues that
are not in dispute.
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